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7 02 MICHIGAN LAW REVIEW 

Insurance — Dissolution of a Mutual Company — Assessments. — The 
Mutual Fire Insurance Company had carried on its business during the years 
of 1888, 1889, and part of 1890. The corporation was dissolved in 1890, and 
the plaintiff appointed a receiver. Defendants had during the life of the 
corporation held insurance and they are now being sued for the proportional 
amount of the deficit. In an attempt to show that the defendants did not 
know of the appointment of a receiver the court held, that the action can 
be attacked only directly, and that defendants are bound in this proceeding 
by the appointment of a receiver. Swing v. Rose et al. (1906), — O. St. — , 
79 N. E. Rep. 757. 

In the discussion and consideration of this case the court cites very few 
authorities, but those that are cited are exactly in point, and the position of 
the court appeals to one as logical. The Ohio court in the early case of 
Eversmann, Receiver v. Schmitt, 53 O. St. 174, 41 N. E. 139. announces the 
position which is followed in the present case. It is there said : "But it is 
insisted that Mrs. Schmitt and the other members (of a mutual building 
association) were not parties to the suit in which the receiver was appointed, 
and that he had no power to make the assessment, and that it is not binding 
upon them. This objection is without weight. It is not necessary that the 
members should, as individuals, have been made parties to that suit. They 
are parties in their corporate name and capacity, and, for the appointment of 
a receiver, that was sufficient. We will presume that the receiver was duly 
appointed, as there is nothing to the contrary. As receiver, it was his duty 
to collect the assets and wind up the affairs of the association. This could 
be done only by ascertaining the loss and making an assessment on the 
members to meet it." Courts of other jurisdictions have sustained the posi- 
tion that after the receiver has been appointed, his appointment and the 
assessments made by him can be attacked only directly. The sole issue is 
whether or not the amount is due from the member. As was well said by 
Justice Grant in the Mutual Fire Insurance Co. v. Phoenix Furniture Co., 
108 Mich. 170, 66 N. W. 1095, "If every stockholder may now contest this 
decree, the difficulty thus thrown in the way of an orderly and practical 
settlement of the affairs of the insolvent corporation is at peril. Different 
courts might adopt different rulings upon the amount of the assessment. 
We think the better doctrine is that each stockholder or member of the cor- 
poration is an integral part thereof, and is represented in such suit through 
the corporation itself and that such decree is binding and conclusive upon 
him." Rand, McNally & Co. v. Insurance Co., 58 111. App. 528; Parker v. 
Mills, 91 Wis. 174. 

Judgments — Effect on Posthumous Heir. — It appears that F. B. Wilson 
died intestate in 1881, seised in fee of the land in controversy. Shortly after 
his death a suit was brought by two of his children and his widow for par- 
tition, and the land was sold in pursuance of the decree entered in that suit. 
The defendant was a subsequent purchaser for value of the land. Soon after 
the sale and partition were completed, the plaintiff was born, a posthumous 
child to F. B. Wilson. She brings this suit to recover her interest as heir 
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in the property from the defendant. Held, that the partition decree did not 
affect the plaintiff's rights because she became an heir to the property imme- 
diately upon the death of her father, and not having been a party to the suit 
was not bound by it. Deal v. Sexton (1907), — N. C. — , 56 S. E. Rep. 691. 
In this situation, there would seem to be a conflict between the principle 
that a judgment is res judicata only against parties to a suit and the policy 
of the law to uphold judicial sales. There being no way of ascertaining the 
existence of such unborn children it seems hard to hold purchasers in good 
faith accountable for their shares. However, following the strict rules of 
law which declare that an unborn infant takes as heir to the land of its 
father equally with other children, and that a person not a party to a suit 
is not bound by the judgment, we are bound to reach the conclusion of the 
principal case. The authorities are almost uniformly with the principal case. 
Pearson v. Carlton, 18 S. C. 47; Giles v. Solomon (N. Y.), 10 Abb. Prac. 
(N. S.) 97, note; Detrick v. Migatt, 19 111. 146; McConnell v. Smith, 39 111. 
279; Botsford v. O'Conner, 57 111. 72; Massie v. Hiatt's Adm'r, 82 Ky. 314. 
On the other hand, Judge Freeman strongly dissented from the doctrine in 
a note to Carter v. White, 101 Am. St. Rep. 869-870; and in support of his 
contention cites Knotts v. Stearns, 91 U. S. 638, 23 L. Ed. 252. However, it 
would seem that the only way to avoid this seemingly harsh situation is by 
statute which will postpone the partition suit until after possibility of post- 
humous children has passed. 

Jury — Affinity as Affecting Competence of Juryman. — On examina- 
tion of the jurors as to their competency to serve it was found that one of 
the jurors was related by affinity to the accused, held, death had removed the 
relationship, and the juror was qualified to serve. Gillespie v. State (1907), 
— Ind. — , 80 N. E. Rep. 829. 

The rule seems to be that affinity is a cause far challenge while the party 
through whom the relationship is gained is living. If this party is deceased 
but leaves heirs surviving, the disqualification also survives. But if the 
party through whom the affinity is claimed is dead, and no heirs survive, then 
the juror is not disqualified. Bigelow v. S Prague, 140 Mass. 425; Cain v. 
Ingham, 7 Cow. (N. Y.) 478; State v. Shaw, 25 N. C. 532. Clearly the 
weight of authority is with the decision of the principal case, but the rul« 
is not universal. In Bank v. Hart, 3 Day (Conn.) 491, a juror had married 
the sister of a party in another case depending upon the same principles. 
Although the wife was then dead, the juror was excused from sitting on the 
trial. In Bigelow v. Sprague, supra, the relationship by affinity was much 
more involved than in principal case, and the juror was held competent to 
act as such. In this case, an uncle of plaintiff married an aunt of the juror, 
and two uncles of the juror married aunts of the plaintiff, but each marriage 
had been dissolved by death of one of the parties, and there was no issue of 
the marriages. 

Jury— Competence of Juryman — Discretion of the Court.— On cross 
examination a juror stated that he knew deceased, that he read an account 
of the homicide at the time it occurred, in both daily papers of Galveston, 



